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Confiscation Act amendments – procedure for obtaining restraining orders
On 11 October 2006, certain amendments to the Confiscation Act 1997 became effective.

The most important amendment relates to the obtaining of restraining orders by the DPP.  
As readers of this newsletter would be aware, the Court of Appeal, in two recent decisions,
 held that the DPP should give notice of an application for a restraining order to any person who has an interest in the property sought to be restrained.  
However, the Court of Appeal recognized that there may be some circumstances, particularly when there is a risk of dissipation of property, that the notice requirement can be dispensed with.  Nonetheless, the DPP was to presume that notice ought be given in any application for a restraining order unless exceptional circumstances provided otherwise.
Section 17 of the Confiscation Act 1997 has now been amended. The amendment reverses the starting position.  The DPP can now obtain ex parte restraining orders without giving notice unless the Court is satisfied that notice should be given.   

In considering whether notice should be given, the Court is to have regard to the following matters, as set out in s.17(2) of the Confiscation Act 1997:

(a)
the aim of preserving the property that is the subject of the application so as to ensure its availability for the purpose for which the restraining order is sought; and

(b)
any jeopardy to an investigation by a law enforcement agency into criminal activity that could result from the giving of notice; and

(c)
any risk to the safety or security of a person, including a potential witness in any criminal proceeding, that could result from the giving of notice; and

(d)
the provision made by this Act to enable a person claiming an interest in property the subject of a restraining order to apply for an exclusion order to protect that interest from the operation of the restraining order; and

(e)
the limited duration of a restraining order; and

(f)
the submissions, if any, made by the applicant in relation to the giving of notice.
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