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Confiscation Amendment Bill 2007 - Critical amendments to the exclusion tests and more
Yesterday, the Confiscation Amendment Bill 2007 (Bill) passed through the Victorian Legislative Assembly and is now awaiting Royal assent.
The Bill makes very significant amendments to the Confiscation Act 1997 (Act).  Practitioners involved in advising clients about confiscation proceedings must make themselves familiar with the amendments.  

This newsletter highlights the key changes to the Act resulting from the Bill.

Extent of exclusion

The Act will be amended to clarify that exclusion orders can only be made in relation to an applicant’s interest in property, rather than the entire property.  

This amendment resulted from the recent decision of the Court of Appeal (Maxwell P and Chernov J, Neave J dissenting on that point) in DPP v Le [2007] VSCA 18 where the Court held that a successful applicant for exclusion was entitled to obtain an exclusion order in respect of the whole property, rather than only the applicant’s half interest in the property.

The decision of DPP v Le was subsequently appealed to the High Court, which heard the appeal in August 2007.  The High Court has not yet published its decision in the appeal.

Whatever the outcome of the High Court appeal, the effect of the amendment to the Act is that an applicant for exclusion will be restricted to excluding only his, her or its interest in property.  That is precisely how Courts dealt with exclusion applications before the decision in DPP v Le.  
Importantly, the amendment to the Act affects all applications for exclusion which have not been determined by the time that the Bill commences, regardless of when the application for exclusion was issued.

Derived property
The Act will be amended to introduce a new pivotal definition - “derived property”.  That expression is defined as follows:
"derived property means property—


(a)
used in, or in connection with, any unlawful activity by—


(i)
the defendant; or 


(ii)
the person who is suspected of having committed a Schedule 2 offence; or


(iii)
the applicant for an exclusion order; or


(b)
derived or realised, or substantially derived or realised, directly or indirectly, from any unlawful activity by—


(i)
the defendant; or 


(ii)
the person who is suspected of having committed a Schedule 2 offence; or


(iii)
the applicant for an exclusion order; or


(c)
derived or realised, or substantially derived or realised, directly or indirectly, from property of a kind referred to in paragraph (a) or (b);

The exclusion test applicable to Schedule 2 (being automatic forfeiture) offences will be amended so as to require a defendant applicant for exclusion to satisfy the Court that, in addition to the existing exclusion test, the property is not “derived property”.  
That would, for example, require a defendant applicant for exclusion to satisfy the Court that the property was not derived or realised, or substantially derived or realised, directly or indirectly, from any unlawful activity.  Unlawful activity includes any offence against any Australian or international law, punishable by imprisonment.

The breadth of the definition of “derived property” has the potential to cause significant difficulties for applicants for exclusion.  Courts may refuse to make exclusion orders because of unlawful activity which was in no way related to the charges which founded the making of the restraining order.  

One area of particular concern is unlawful activity resulting from breach of revenue laws.  If, for example, an applicant commits an offence by failing to declare taxable income and that income is used to acquire assets which are subsequently restrained in respect of an unrelated offence, will exclusion orders be denied on the basis that the property was derived or realised, or substantially derived or realised, directly or indirectly, from unlawful activity?  
Further, how much money needs to be contributed towards an asset before it is said to be derived or realized, or substantially derived or realized, directly or indirectly, from a particular unlawful activity?  
To date, there is only limited judicial commentary on these matters.
Effective control
Various exclusion tests in the Act require the applicant for exclusion to satisfy the Court that the defendant is not in effective control of property.

There has of late been a debate as to the appropriate time at which to assess effective control.  Recently, two County Court judges stated, obiter, that effective control was to be assessed at the time that the application for exclusion was determined – not the time at which the restraining order was made.  
To put an end to the debate, the Act will be amended to provide that effective control is to be assessed on the earlier of the date that the defendant is charged with the relevant offence or the date that the restraining order is made.

Since, in nearly all cases, the defendant is charged before the restraining order is made, effective control will most commonly be assessed at the charge date.

Sufficient consideration

The Act will be amended to include a definition of sufficient consideration.  The expression is used in the non-defendant exclusion tests.  Namely, a non-defendant who has received his, her or its interest in property from a defendant, must satisfy the Court that the interest was acquired for sufficient consideration.  

In DPP v Le, the Court of Appeal held unanimously that the transfer of land from a husband to his wife for natural love and affection was sufficient consideration for the purposes of the Act.

The new definition of sufficient consideration requires the payment of market value consideration.

Summary
The Bill makes very significant amendments to the Act.  This newsletter refers only to some of the key amendments.  

Despite the fact that the Bill expressly provides that certain amendments to the Act are to operate retrospectively (such as the extent of exclusion amendment) and that other amendments  are to operate only prospectively from the commencement of the Bill (such as the introduction of the definition of sufficient consideration), the Bill unfortunately does not specify when the definition of “derived property” and the amendments to the effective control concept come into operation.  As a result, it is likely that those amendments will only affect applications for exclusion made after the commencement of the Bill.  
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