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Court of Appeal strikes a blow against the Confiscation Act 
On 15 February 2007, a split Court of Appeal (Maxwell P and Chernov JA; Neave JA dissenting) handed down its decision in DPP v Phan Thi Le [2007] VSCA 18.
It is submitted that the decision is most controversial in that it has the potential to undermine the operation of the Confiscation Act.

Summary of the facts
The applicant for exclusion, Ms Le, was the wife of the defendant.  The defendant and Ms Le lived in a flat in suburban Melbourne.  

The defendant was charged with and convicted of trafficking in a commercial quantity of heroin.  
The heroin was pressed and prepared for sale in the flat where the defendant lived with Ms Le.

Both, the defendant and Ms Le, were present at the flat when police conducted a search and seized various items associated with the preparation of heroin for sale, including a quantity of heroin.

At the time that the defendant was charged with the drug offences, he was the sole registered proprietor of the flat.  Several weeks after being charged, the defendant transferred a half interest in the flat to Ms Le for “natural love and affection”.  
The flat was subsequently restrained.  No application for exclusion was made within 60 days of the conviction of the defendant and, therefore, the flat was automatically forfeited.

Ms Le then made application for exclusion from automatic forfeiture under s.51 of the Confiscation Act.  

The test for exclusion from automatic forfeiture under s.51 mirrors the “third party” exclusion tests set out in other parts of the Confiscation Act (including the exclusion tests under s.21 and 22).

Summary of the decision

Extent of exclusion

Despite the fact that Ms Le only had a part interest in the flat (as joint proprietor with the defendant), the Court (Maxwell P and Chernov JA; Neave JA dissenting) decided that an exclusion order must be made of the whole of the restrained property, rather than only the interest of the applicant for exclusion.

The reasoning of the majority rested upon the words of s.52(1) of the Confiscation Act which provide that “… the court may make an order excluding property in which the applicant claims an interest…”.  

It is respectfully submitted that this decision flies in the face of the intention of parliament in enacting the legislation.  
The Explanatory Memorandum to the Confiscation Bill provides “Where the Court is satisfied that the property in which the person claims an interest is tainted property, it may exclude that interest from forfeiture if it is satisfied that…”.
An interpretation of the Confiscation Act in accordance with the majority of the Court of Appeal in DPP v Le has the potential to substantially undermine the operation of the legislation in that, for example:

· defendants, such as Mr Le, will be able to have their interests in tainted property excluded from restraint where a third party has a co-existing interest which is excluded (despite the fact that other parts of the Confiscation Act make it clear that defendants  cannot apply for exclusion of tainted property); and
· victims will be deprived of compensation where a third party can establish an interest in assets restrained for compensation.
As Neave JA stated, the “all or nothing” result which flows from the decision of the majority is absurd.

Position after exclusion 

The majority of the Court stated that the real effect of an exclusion order under s.52(1) of the Confiscation Act is to annul the automatic forfeiture.  However, the majority stated that “the property nevertheless remains subject to the restraining order”.  

If it is the case that the property remains restrained, is it envisaged that the applicant must then pursue an application for exclusion under s.20 of the Confiscation Act?  And, if so, what is the utility of pursuing such application when a court has already made findings of fact on each of limbs of the exclusion test?

Reasonable suspicion that the property was not tainted property
The fact that the flat was transferred to Ms Le only weeks after her husband was charged did not deter the Court from deciding that she acquired her interest in the flat in circumstances such as not to arouse a reasonable suspicion that the property was tainted property.

The Court stated that this part of the exclusion test must be considered in light of the personal attributes and circumstances of the applicant.

Acquired for sufficient consideration

The Court found that a transfer of land for “natural love and affection” satisfies the sufficient consideration test.

Note:  The author was not involved in the case before the County Court, but appeared with N. O’Bryan SC for the DPP in the Court of Appeal.
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